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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,
Plaintiff-Respondent,
V.

ROBBERT WAYNE LAVERDURE,
Defendant-Appellant.

)
)
)
)
)
)
)
)
)

NOS. 46951-2019, 46952-2019,
46953-2019 & 46954-2019
KOOTENAI COUNTY NOS.
CR-2014-2242, CR-2014-2338,
CR-2014-4715 & CR-2018-298
APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Robert Laverdure appeals from the district court's order denying his Idaho Criminal Rule
35 motion for a reduction of sentence in these four consolidated cases. He contends the district
court abused its discretion when it denied his Rule 35 motion because his aggregate sentence-a
unified term of 40 years, with 24 years fixed-is excessive for the crimes he committed
(attempted strangulation, intimidating a witness, and forgery). He requests that this Court order
his sentences run concurrently, instead of consecutively, or remand this case to the district court
for a new Rule 35 hearing.
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Statement of Pacts and Course of Proceedings
In CR-2014-2242, CR-2014-2338, and CR-2014-4715 (collectively, "the 2014 cases"),
Mr. Laverdure pled guilty to attempted strangulation, and was sentenced to a unified term of
fifteen years, with five years fixed (CR-2014-2242); and he pled guilty to three counts of
intimidating a witness and was sentenced to three terms of five years fixed (CR-2014-2338 and
CR-2014-4715). (R., p.55.) 1 The district court ordered the sentences be served consecutively, and
retained jurisdiction. (R., pp.55, 57-58.) Mr. Laverdure successfully completed a rider, and the
district court placed him on probation. (R., pp.79-83.) Mr. Laverdure violated probation, and was
sent on another rider. (R., pp.137-39.) Mr. Laverdure successfully completed the rider, and the
district court placed him on probation for a period of six years. (R., pp.148-51.)
On January 9, 2018, the State alleged Mr. Laverdure violated probation by committing
multiple new crimes (forgery, grand theft, and driving without privileges) as charged in CR2018-298 ("the 2018 case"). (R., pp.163-64.) Mr. Laverdure pled guilty to forgery in the 2018
case, and admitted he violated probation in the 2014 cases by committing the crime of forgery.
(Tr., p.11, L.23 - p.12, L.1, p.16, Ls.10-23, p.18, Ls.17-19.)
In the 2018 case, the State recommended a unified sentence of eight years, with four
years fixed, and with the district court retaining jurisdiction. (Tr., p.21, Ls.18-25.) Counsel for
Mr. Laverdure likewise recommended the district court retain jurisdiction, and asked that the
sentence run concurrent with the sentences in the 2014 cases. (Tr., p.24, Ls.9-12.) The district
court revoked probation and executed Mr. Laverdure's sentences in his 2014 cases, and, in the
2018 case, sentenced Mr. Laverdure to a unified term of ten years, with four years fixed, to be
served consecutively. (R., pp.175-78; Tr., p.25, L.12 - p.26, L.12.) The district court retained
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jurisdiction. (Tr., p.27, Ls.3-15, p.28, Ls.20-21.) Mr. Laverdure successfully completed a rider,
and the rider staff recommended probation. (Conf Docs., p.122.) 2 The district court placed
Mr. Laverdure on probation for a period of three years commencing on July 26, 2018.
(R., pp.180-86; Tr., p.38, Ls.13-20.)
On November 7, 2018, the State filed a probation violation report alleging Mr. Laverdure
violated probation by: (1) committing the crime of rape; (2) committing the crime of theft; (3)
consuming alcohol; (4) entering an establishment (a local night club) where the primary source
ofrevenue is the sale of alcohol; (5) traveling outside his assigned district; (6) moving out of his
approved residence and failing to report a change of residence; and (7) failing to report he was
terminated from his employment. (R., pp.221-59.) The State filed an addendum to the probation
violation report on November 27, 2018, alleging Mr. Laverdure also violated probation by
committing the crime of telephone harassment. (R., pp.260-64.)
Mr. Laverdure admitted violating probation as alleged in numbers four, five, and six, of
the November 7 report. (Tr., p.53, Ls.15-18.) Mr. Laverdure later admitted to violating probation
as alleged (with modifications) in numbers two and seven of the November 7 report. 3
(R., pp.270-71.) The State withdrew the remaining allegations. (R., pp.270-71; Tr., p.60, L.17 p.61, L.3.) The State recommended the district court execute Mr. Laverdure's sentences.
(Tr., p.71, Ls.8-15.) Counsel for Mr. Laverdure recommended the district court retain
jurisdiction, and require that Mr. Laverdure enter the Good Samaritan program following another
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All of the citations to the Record refer to the Record in Case No. 46953-2019 unless otherwise
indicated.
2
All of the citations to the Confidential Documents refer to the Confidential Documents in Case
No. 46951-2019.
3
Specifically, Mr. Laverdure admitted there was probable cause to believe he committed the
crime of petit theft. (Tr., p.59, L.17 - p.60, L.5.) He also admitted he quit his job without
obtaining permission from his probation officer. (Tr., p.60, Ls.6-16.)
3

rider. (Tr., p.71, Ls.17-23, p.73, Ls.2-4.) Mr. Laverdure told the district court he did "not want to
spend the rest of [his] time behind bars." (Tr., p.73, Ls.13-23.) He acknowledged he had lied in
order to portray himself in a better light, and explained, "I was not happy with myself .... "
(Tr., p.74, Ls.4-7.) He explained, "I wanted to be accepted. I never wanted to hurt anybody. I
don't ever want to hurt anybody emotionally or physically. That's not ... who I am." (Tr., p.74,
Ls.7-11.) He told the district court he knew he could do probation, but needed "some guidance."
(Tr., p.74, Ls.15-19.) He asked the district court not to "throw [him] away for fifteen years."
(Tr., p. 74, Ls.22-25.) The district court revoked Mr. Laverdure's probation and executed all of
his sentences. (R., pp.270-72.) Tr., p.75, Ls.15-18.)
Mr. Laverdure filed a motion pursuant to Idaho Criminal Rule 35 for reconsideration on
January 17, 2019. (R., pp.273-74.) The district court denied Mr. Laverdure's motion following a
hearing, and Mr. Laverdure filed a timely notice of appeal. (R., pp.278-84.)

ISSUE
Did the district court abuse its discretion when it denied Mr. Laverdure's Rule 35 motion?

ARGUMENT
The District Court Abused Its Discretion When It Denied Mr. Laverdure's Rule 35 Motion
"A motion to alter an otherwise lawful sentence under Rule 35 is addressed to the sound
discretion of the sentencing court ... and essentially is a plea for leniency which may be granted
if the sentence originally imposed was unduly severe." State v. Trent, 125 Idaho 251, 253
(Ct. App. 1994). "The denial of a motion for modification of a sentence will not be disturbed
absent a showing that the court abused its discretion. Id. In examining a district court's denial of
a motion for modification, this Court "examine[s] the probable duration of confinement in light
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of the nature of the crime, the character of the offender and the objectives of sentencing, which
are the protection of society, deterrence, rehabilitation and retribution." Id. "If the sentence was
not excessive when pronounced, the defendant must later show that it is excessive in view of
new or additional information presented with the motion for reduction." Id.
Mr. Laverdure's sentences were excessive when originally pronounced, and in light of
the additional information he provided to the district court in support of his Rule 35 motion. For
the 2014 cases (one count of attempted strangulation and three counts of witness intimidation),
the district court sentenced Mr. Laverdure to an aggregate unified term of 30 years, with 20 years
fixed. (R., p.55.) The district court did not run these sentences concurrently, even though they
involved the same victim, and the witness intimidation counts all stemmed from phone calls
Mr. Laverdure made to the victim while he was in jail. (Con£ Docs., pp.5-6.) For the 2018 case
(one count of forgery), the district court sentenced Mr. Laverdure to a unified term of ten years,
with four years fixed, to be served consecutively. (R., pp.175-78.) In total, Mr. Laverdure will be
in prison for at least the next 24 years, and possibly 16 additional years beyond that. This lengthy
term of incarceration cannot be justified by the nature of Mr. Laverdure's crimes, his character,
or the objectives of sentencing.
Mr. Laverdure's 2014 cases stemmed from an incident of domestic violence involving
Mr. Laverdure's then-wife. (Con£ Docs., pp.5-6.) Mr. Laverdure's 2018 case did not involve an
act of violence. (46954 R., pp.12-13.) In the 2018 case, the State charged Mr. Laverdure with
forging a signature on a check and knowingly possessing a stolen check. (46954 R., pp.12-13.)
He entered into a plea agreement with the State pursuant to which he pled guilty to one count of
forgery. (46954 R., pp.51-53, 55, 59.)
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Mr. Laverdure's probation violations likewise did not involve an act of violence.
Mr. Laverdure admitted to violating probation by entering an establishment (a local night club)
where the primary source of revenue is the sale of alcohol; traveling outside his assigned district;
moving out of his approved residence and failing to report a change of residence; arguably
committing the crime of petit theft; and quitting his job without obtaining permission from his
probation officer. (Tr., p.53, Ls.15-18, p.59, L.17 - p.60, Ls.5-16; R., pp.270-71.) At the hearing
on his Rule 35 motion, Mr. Laverdure explained to the district court that his probation violations
largely resulted from miscommunication with his probation officer, and did not put anybody in
the community at risk. (Tr., p.82, L.14-p.83, L.19.)
The type of offenses Mr. Laverdure committed simply do not warrant a unified term of
incarceration of 40 years, with 24 years fixed. Mr. Laverdure testified at his Rule 35 hearing that
there is no programming available to him at the Idaho State Correctional Center because he is not
parole eligible until 2032. (Tr., p.81, L.15 - p.82, L.4.) Mr. Laverdure asked the district court to
consider running his sentences concurrently or to retain jurisdiction. (Tr., p.82, Ls.5-11.) He
explained his father had agreed to pay for him to attend the Good Samaritan program, and he
could start that program after he completed a six-month rider program. (Tr., p.84, Ls.1-11.) He
asked the district court to give him "another chance at ... life." (Tr., p.84, Ls.12-14.) Counsel for
Mr. Laverdure presented a letter to the district court from Mr. Laverdure's father, in which he
confirmed he "would be more than willing to set up and pay" for the Good Samarian program.
(Tr., p.85, Ls.11-20; Con£ Docs., p.22.) The district court abused its discretion in failing to grant
Mr. Laverdure any relief.
At the Rule 35 hearing, the district court said:
The probation violation that created the tipping point where Mr. Laverdure was
sent to prison without consideration of a rider consisted of-there was a charge
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for felony rape, but there was all sorts of deception that [was] involved, and later
that was amended to petit theft, astonishingly enough. Mr. Laverdure was having
drinks with the guys and was at Mick & Mack's on a different night, traveled
outside the district one, two, three, four, five, six times in a month, moved out and
-- without the approval of his probation officer, lost his employment.
(Tr., p.88, L.21 - p.89, L.6.) There is an affidavit in the record which reflects that Mr. Laverdure
was investigated for rape, but he was never charged with this crime. (46954 R., pp.91-92.) There
is no indication a charge of rape was amended to petit theft. Mr. Laverdure admitted to using
deception in his dating relationships-specifically by representing himself as being a police
officer or in the military. (See 46954 R., pp.100-05.) And he explained to the district court that
he lied in order to portray himself in a better light because he "was not happy with [himself] ...
." (Tr., p.74, Ls.4-7.) This is simply not the kind of conduct that warrants a lengthy term of
imprisonment.
The district court took issue with Mr. Laverdure's statement that he did not cause harm to
anyone. The court said, "Mr. Laverdure ... testified that he didn't put anyone in harm's way,
and I disagree with that a lot. I mean, his prior record before I met him was chock-full of thefts.
What I see-and violence, and what I see from 2014 to very early 2019 is more of those sorts of
offenses but at the felony level .... " (Tr., p.89, Ls.11-17.) This not an accurate description of
Mr. Laverdure's criminal history. While he has a lengthy record of misdemeanor convictions,
there is no evidence of any violent acts committed after the 2014 crimes. (Con£ Docs., pp.6-13.)
The district court explained it ran Mr. Laverdure's sentences consecutively because the
crimes were all committed on a different date, "and I rarely sentence concurrently unless the
crimes are committed contemporaneously or at the same time .... " (Tr., p.90, Ls.7-12.) While
the district court certainly has the discretion to order sentences to be run concurrently or
consecutively, this explanation makes little sense here where three of the four sentences in the
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2014 cases resulted from phone calls Mr. Laverdure made to his then-wife from county jail.
(Con£ Docs., pp.5-6.) And the district court's general theory of running sentences for crimes
committed on different dates consecutively cannot justify the sentences imposed on the facts
presented. Mr. Laverdure violated probation, and was then sent to prison for at least 24, and
possibly 40, years. This type of sentence should be reserved for the worst of the worst offenders,
which Mr. Laverdure is clearly not. Considering the true facts of the cases at bar, the district
court abused its discretion when it denied Mr. Laverdure's Rule 35 motion.

CONCLUSION
Mr. Laverdure respectfully requests that the Court order his sentences run concurrently,
instead of consecutively. Alternatively, he requests that the Court remand these cases to the
district court for a new Rule 35 hearing.
DATED this 27 th day of August, 2019.

I sf Andrea W. Reyno Ids
ANDREA W. REYNOLDS
Deputy State Appellate Public Defender

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 27 th day of August, 2019, I caused a true and correct
copy of the foregoing APPELLANT'S BRIEF, to be served as follows:
KENNETH K. JORGENSEN
DEPUTY ATTORNEY GENERAL
E-Service: ecf@ag.idaho.gov

/s/ Evan A. Smith
EVAN A. SMITH
Administrative Assistant
AWR/eas
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